BaELEMERTERIBREEGEREN
- RAESERINOFESEAFE SO RBEBYBE

Advanced discussion on Sea-Carriage jurisdiction and the effectiveness
of the foreign jurisdiction clauses
- The impacts of the Supreme Court of the People’s Republic of China 2021 Tai-
Shang-Da No. 980

FaaE L 202491

VERE ARG REEAREEEL0998) » BRI ARAF R -

Drafted by Dr. Y. K. Huang of FIU Law HBERHEE TEER
RMEEE IR ELE COGSA_Jurisdiction_1



H % 2
& 6
X & 7
W E R B R A AT
—~AE
= B
= ARGRAAE A 69 va B AT 42 3 Ao 10
A METHLAERG T FERR B TR 14
= AHAT T ARG REEH 14
(—)UNCTADHF % — * Mo b i AniE N8 &/ 4+ 15
(=) UNCTAD#k 4 = : B K40 FH4 16
(Z)UNCTAD#H & = - sg G ERE LH 16
() UNCTADHE & @ ¢ Bl ¥ s E E_ B 17
(Z)UNCTAD#E & & © #ift B b8 185 18
(%) UNCTADHE & < * R BEHE ¥ ERH 18
() UNCTADHE 4 & © & # % A5 F5(ONE) #7mdk 19
(/) UNCTADHE & A ¢ 3R R AS 38 0 8] 37 B 19
() UNCTADHE A /U - B ALE_F 2 RE 20
(+)UNCTAD#E S + © s B&RSHLE_ & 7] 21
(-F—) Alphaliner $k & -+— & &HE ¥ ERH 21
(-t =) Alphaliner$ % =+ — : EABE_FEREH 22
Z o 2RAHRABEABREEA REES 22
(—)A&A 4 —  Kuehne + Nagel (#&i1) #%4 23
(=) A& A #E 4 =  DHL Supply Chain & Global Forwarding (;# %) % 24
(Z)AKAHEZ = : DSV_A4 25
(v3) A& A k4 v3 : DB Schenker (4% : {277) R/ &% 25
(A)A&A ¥4 A ¢ Sinotrans ' B 4} :E F 26
(R)YA&A #HF 4 55  Expeditors £ 5 26
(£)A&A# 4 £  CEVA Logisties £ 28
(ANYA&A HE4 A Nippon Express 8 A% g4k 29
() A&A 4 A - C.H. Robinson # B 30
(F)A&A# 4+ © Kerry Logistics _ % & 30
(-+—) BIREERERN %S¢ FIATA 31
=~ 2FIE RS TiEuiE A Voyage Charter | 32 #4% 2 31
(—)BIMCO i@ F & #9340 18 A Voyage Charter -GENCON 2022 31

Drafted by Dr. Y K. Huang of FJU Law
BAERTE  IIRHAE COGSA_Jurisdiction_2

LR MmER TEGR



(=) ASBA b #5# # & ASBATANKVOY 1977 33
(=) BIMCO 2017 & $35 #2 4% 2 Dispute_Resolution_Clause 2017 34
vy hE MR H 39
2 BARETHASETE Ails 41
=~ B FEMBIR vs FHHEGE) 41
ZCBARE vs. BBREE 43
= RBEEABIRETEM &L A 43
v~ 3 AE F B R E R AR 65k 2 7 K 45
Z-TeMAE TR T RFEER 47
(—) BREEHLE © A& B 34 Brussels Regime 48

- 1968 £ S E R NS RB B E S EC 44/2001 4414
1.1968 41 EE B A #HDH EER TRANQO017 £5x#%E L) 49
(1)1968 £ RBEEEMRFAIITHOA EERNH 49
(2) # &E R TRAN2017 E£RH& ) 50
2. 1988 /& o3k > # 2007 4515 52
3.2005 sFH SRR A H 37
(=) " # ¥ ¥ Action in Rem | 59
(Z) ' R H 4@ % % Forum non conveniens | 62
AT AEBERBEEGR, 8 _RERE A 66
() TERNFE ) 268 BB BgEaRN 66
(=) "EBEE ) 26 B8R BGROEN 67
2 | PARY) 69
— ~ 1924 s F 4.4 69
=~ 1968 £ /s M LR AN (EL4E 1979 £ SDRIZZ E) 69
=~ 1978 £EERA 70
g~ 1980 £ % A BE N H 73
A~ 2009 s AR 74
N BBAd G 80
o~ XERAFRAMERRY T EEMGR X EERRRRAM 83
NN 83
(—)VE—Mf T TR R FEER TRARA 83
(Z)F =M B EEGER T BEH A 84
a3 96
(—) EREARFTEERERAOERE 96
(=) ElAmria €5 €69 & A4 " El Amria & 8| | 98
(Z) BAIA BB N EB R 100
(r9) 1994 #& Pioneer Container % % # 101
(Z) #H 2021.1.1 MERE M B % 102

Drafted by Dr. Y K. Huang of FJU Law
Mg - IRFLE COGSA_Jurisdiction 3

LR MmER TEGR



ZCHREMHEAELEABAE 102
(=) BN _FER R/ AR BT E2 GRER 102
(=) &l BErR 4m vb B R A 4 2 M AR B 104
(Z) B #iedh R EBZHERLHR 105
(W) mEKXR 106

W ERFAMEARE 107
(—) *H 107
(=) 108
(=) A4 110
(w) WHPEF 112
(Z) %5 115
(%) 84 118
(t) #H 119
(A\) B A 121

A~ A 124
(—) B85 124
(=) #rimik 124
(=) & 125
(va) EEE 126
(R) BF 126
(%) BE 127
(+) &7 128
() & AF 129
(Fu) A EEHRA 129
(+) &= RF T EE AR 130

N ARE_LAE 131

M~ RBBATERLE T8 4% LALEF ZRTH 136

—  RERTETER TSGR 1 EikF & 136

S REBATHRERE T84 | AR 137

2% ERAMEP AR 139

— REEREH KU LAENR -BELAGCE 139

I EEREERRA_ KU LACE FHLEAIT R 140

ZEHESEERETIREN S LB E - BFE BB EHS 143

W EESEEREHTRRA KT EAHTIE-FELALE 143

BRI FEERABESRBRI_MKFLAVOE FTHLAI0R 143

FoBRITHEBER BSERSER/ GELREHaYE 145

# 108 545 ERIBORB X B K HEMMER 148

— ~ 108 £ 4 £ K 980 3k ® 109.7.15 148

Drafted by Dr. Y K. Huang of FJU Law

AT R

CAIRHAER COGSA_Jurisdiction 4

LR MmER TEGR



73 s 111.3.10 155

026 354 € _113.4.3 157

B~ REHAAER M3LEHEE T8 KRS 1B ERE 170
- BRARER 173
— -~ &% 173
=~ R 175
(—)emE T 175

(&8 R H 176

(Z)& 353N 176

[ 2% K] 181
— ~ IR 181
SRR ARREEEABEEZARRES;EBGREHN 182
ERNRE Ry L 183

[ B AR 45 91 183

[ &k 183
EEXIEX 183

(&M 2 1R ) 5 | 185

[ £ B AR H] k] 185

[ 3% B 7% e ) ] 186

[E b & ke 3] ] 187

Drafted by Dr. Y. K. Huang of FJU Law WL HmEE TR

RMEEE IR ELE COGSA_Jurisdiction 5



t X &

R EERER BB EREASESRNR  RRELSEAGBREROARLARS Y
NHES - B BB Y HE T B EEZBR T FAEE/ S FENE HLABRETERE
W ERZABESERESK—NEL - ERENE LB ERe T RBEEE - OHES
B BB 457 8 A R AR (e 1924 S35 F 2] - 1968 FF S A AR & 1978 - E AR F)
el §mEs "THEEE  WEARGE—T A tro - BEAE THRANREE  HEH
T SRR ASEEREACHEEE P HER RO P T B TGS R R RA
BRREEEE R - 0 A4 T R 48 %1% forum non conveniens | &4 B T - A B ¥ E % H
WBREHEETNRAERGR ) RAFTRER R EAE - QR BBRAMKERE -

RERSERAERIBES ERARBOEREFRTREEAF O R LER ) o9
B EENEEES BRAZNIAHEE MR E-F2RBA I REBEATRNRES
BEH NG ARZETINE oY T2y REE S RETREBE EL(RE
BT BFTE NBARR . TEATL  BSER I EEERFH 173 R&ALN £
03 A 10 8)& 112 FEEHFH 1026 382113 5 04 A 03 B):E 4 —FRp/F & Bsh H2 |
Mok B THREE BB HES IR - B oF ErEALE BEALEHSE
B r - mAEARE FAELEEREF_FMHG RRPREF "BERTE, & TANEE
MEE S TR TREBATOTEGRE  HAMAA I AHENSR—EERAE -

AXFEZRESRAT T AABRRARAGEABREL R TESCHER - THEBREELSL
EREGAA S ORRIARE -HYRBRARAFTEERRNE - SHBR O MR T AR
£ LBEARAFBHACRLME  SAHELEN/REELS "SR EEEE, AES
mEMwE - BPRVRATERLEE BEGIET L  HERIERASELERARRARNE
FEERATN  UARBEHURARBHELZN/ RIS AR EEGR 0 AERE
FAREG M BERA -

Mets © L RES - REES - ARER SRER

Drafted by Dr. Y. K. Huang of FIU Law HBERHEE TEER
RMEEE IR ELE COGSA_Jurisdiction 6



Abstract

In the field of maritime law, due to the mobility and high transnational nature of ships, except for some larger
countries with long coastlines that have more domestic shipping, maritime transportation that assists in the
operation of international trade usually involves multiple jurisdictions/multi-jurisdictional issues. Therefore, the
international jurisdiction and choice of applicable law has a high degree of international uniformity. However,
with respect to the "choice of applicable law" for the carriage of goods by sea, there are many international
conventions that can be applied or adopted (such as the 1924 Hague Rules, the 1968 Visby Rules and the 1978
Hamburg Rules, etc.), but contrary to the "choice of applicable law" for the carriage of goods by sea, the work
on intemational unification of "international jurisdiction" remains very divided. In the past, under the trend of
"Expanding Domestic Jurisdiction", most courts in various countries chose to defend their own jurisdiction and
maintained a relatively unfavorable or opposing attitude or position towards the "foreign jurisdiction clause” in
the transportation contract. Recently, with the development of "forum non conveniens", countries have adopted
a more open attitude towards the application of "foreign jurisdiction clauses" and forum non conveniens in
contracts of carriage/cargo securities and the principle of forum non conveniens.

After the Grand Chamber of the Supreme Court of China ruled in Taiwan No. 980 in 2018 that the validity
of the "applicable law clauses on the back of Bills of Lading" was affirmed, the author made an important
prediction on many occasions, whether in books or seminars, ete.: "It is only a matter of time before the validity
of the "foreign jurisdiction clause" on the back of Bills of Lading is recognized." I also pointed out that "once
both were recognized their validity, R.O.C. may face " No law (R.O.C. law) will be applied and no maritime
cases will be tried" embarrassing situation. The words are still ringing in my mind. The Supreme Court’s ruling
Taikangzi No. 173 0f 2022 (March 10, 2022) and Taikangzi No. 1026 of 2023 (April 3, 2023) were 1ssued for
two consecutive years, which made similar decisions. Although "applicable law" and "international jurisdiction"
are both key topics of private intermational law, they are still different on the basis of legal attributes and national
judicial sovereignty. Not only must the relationship between the two be clarified effectively, but also the
relationship between them must be clarified effectively. Only through the differences between "international
jurisdiction” and "domestic jurisdiction” can we have a clearer and unified interpretation and opinion on the
validity of the "jurisdiction clause on the back of Bills of Lading".

This article extensively collects the Bills of Lading jurisdiction clauses of the world's top ten international
shipping companies and forwarders, analyzes the basic concepts of intermational jurisdiction and consensual
jurisdiction, including EU legislations, action in rem and the principle of forum non conveniens, relevant
provisions of various international conventions and relevant regulations and courts opinions from 24 countries
including the United Kingdom, the United States, France, and Northern Europe. We look forward to a more
complete discussion of the "foreign jurisdiction clauses" of transportation contracts/ Bills of Lading. It also
explains the legislative background of Article 78.1 of the current Maritime Law and the relevant Supreme Court,
and the High Court judgment and the latest draft amendments and their comments were provided to provide a
more complete analysis and explanation of R.O.C.’s long-standing divergent views on the “foreign jurisdiction
clause™ of contracts of carriage/ Bills of Lading.

Keywords: Carriage of goods by sea, Bills of Lading, foreign exclusive jurisdiction clause

Drafted by Dr. Y. K. Huang of FIU Law HBERHEE TEER
RMEEE IR ELE COGSA_Jurisdiction 7





